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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION 10

ADMINISTRATIVE ORDER ON
‘CONSENT FOR PAYMENT OF CERTAIN

- OVERSIGHT COSTS AND INTERIM
PERFORMANCE OF REMOVAL
ACTIONS

U.S. EPA, Region 10
CERCLA Docket No. CERCLA-10-2000-0115

Proceeding Under Sections 104,
106(a), 107, and 122 of the

. Comprehensive Environmental
Response, Compensation, and
Liability Act, as amended,
42 U.S.C. §§ 9604, 9606(a),
9607, and 9622

IN THE MATTER OF:

Union Pacific Railroad
‘Wallace-Mullan Branch
Northern Idaho

Union Pacific RaJ]road Company, Inc.,
Respondent 7

| I. JURISDICTION AND GENERAL PROVISIONS
1. This Administrative Order on Consent (“Ordér’ ”) is entered into voluntarily by the

U;S. Environmental Protection Agency (“BPA”) and Union Pacific Railroad Company, Inc.,
(“UPRR?” or “Respondent”) for the payment of certain response costs incurred or to be incurred by
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the United States and for the performance of certain response actions in connection with the railroad
right-of-way (“ROW’) owned or controlled by Respondent and known as f:he Wallace-Mullan
Branch. The payment of response costs and performance of response actions in connection with the
ROW, including those addressed By this Order, are all subjecté of a consent decree lodgéd with the
U.S. District Court of Idaho on December 23, 1999. Upon judiciél entry of the Consent Decree, the
requirements of this Order shall be superseded and this Order shall terminate and be of 1o further
force or effect. N ‘. ,

2. Thls Order is issued pursuant to the‘ authority vested in the President of the United
States by Sections 104, 106(a), 167, and 122 of the Compréhensiye B’ﬁvh‘onmentai Response,
Compei]sation, and Liability Actvo.f 1980, as amended, 42 U.S.C. §§ 9604 9606(a), 9607, and 9622
(“CERCLA”), and delegated to the Admm}strator of the United States Environmental Protection B
Agency (“EPA”) by Execuuve Order No. 12580, 1 anuary 23, 1987, 52 Federal Register 2923, and
further delegated to the EPA Regmnal Administrators by EPA Delegation Nos. 14-14-A and -
14-14-D. This authority has been further redelegated to the Unit Managers of the EPA Region 10
Environmental Cleanup Office through delegati'on Nos. R1014-14-A and R1014-14-D. | »

3. EPA has nonﬁed the State of Idaho and Coeur d’Alene Tribe of this action pursuant
to Sectlon 106(a) of CERCLA, 42 U.S.C. § 9606(a).

4. Bxcept in a proceeding to enforce the ternis of this Ordcr, Resﬁonden;?s participation
in this O:rdershall not constitute or be construed as an admission of liability or of EPA’s findings or
conclusions of law and determinations contained il thxs Cirder.

5. Respondent agrees to comply thh and be bound by the terms of this Order.
Respondent further agrees that it will not contest the basis or validity of this.Order or its terms

* ADMINISTRATIVE ORDER ON CONSENT
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II. PARTIES BOUND
6. This Order applies to and is binding upon EPA, and upon Respondent and
Respondent’s successors and assigns. Any change in ownership or corporate status of Respondent
mcluding, But not limited to, any transfer of assets or real or personal property shall not alter
Respondent’s responsibilities under this Order. '

7. 'Respondent shall ensure that its contractors, subcontractors, and representatives
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receive a copy of this Order and comply with this Order. Respondent shall be responsible for any
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noncompliance with this Order. | . -

g L DEFINITIONS

12 8. . -Unless otherwise expressly provided herein, terms used m th1s Order which are

13 deﬁned in CERCLA or in regxﬂanons promulgated under CERCLA shall have the meaning assxgned
148 45 them i in CERCLA or in such regulatlons Whenever terms listed below are used in this Order or in
' 159 the attachments hereto and incorporated hereunder, the following deﬁnitions shall apply:

16 A ‘CBRCLA” shall mean the Comprehensive Environmental Response,

17 " Compensation, and Lmbmty Act of 1980, as amended, 42 U.S.C. §§ 9601, et

18 seq.;

19 B “Coeur d’Alene Basin Environment” shall mean: (1) the watershed ofthe

20 South Fork and the North Fork of the Coeur d’Alene vaer, the main stem of
21 the Coeur d’Alene Rlver and its ﬂoodplam, including the lateral lakes and

2.2 associated wetlands, and Lake Coeur d’Alene; (2)‘the ROW and all current or

23 historical branches, sidmgé, spur tracks, bridges and structures thereen _br

24 connected thereto that are within or adjacent to the area described in subpartr

25 (1) of this definition, with the exception of the Bxcluded Rail Lines; and

26 ‘

27




(3) all staging areas, Waste Material handﬁgg, storage or disposal areas, and
other areas to be used by Respondent in connection with performance of the
Work as described in the SOW. |

C. “Consent Decree” shall mean the consent decree signed by the Uﬁtéd States,
EPA, State of Idaho, Coeur d’Alene Tribe, and UPRR, and lodged with the
U.S. District Court Qf Idaho on Décember 23, 1999, including all attachments |
and appendices thereto. , |

D. “Construction Oversight Costs” shall mean all response costs incurred by the
Governments’ Projecf Coordinator and )others designated by the Gov‘emmeﬁts’ ,
Project Coordinator, in thé course of overseeing and providing advice
regarding the design and implementation of the Work.

E. “Day” shall mean a calendar day unless expressly stated to be a Working day.
“Working day” shall mean a day other than a Saturday, Sunday, or federal
holiday. In computing any period of time under this Order, where the last day
would fall on a Saturday, Sunday, or federal holiday, the period shall run until
the close of business of the next working day;

F. - “EBE/CA” shall mean the Engineering Evaluation/Cost Analysis prepared for
the Union Pacific Railroad Wallace-Mullan Brénch, dated January 15, 1999,
and incorpérated by reference herein;

G. “EPA” shall mean the United States Environmental Protection Agency and
any successor dcpaftlmnts or agenﬁies of the United States;

H “Excluded Rail Lines” shall mean that portion of the railroad right-of-way for:
(i) the active rail line within certain areas of Plummer Junction and between

Plummer Junction and Spokane, Washington that is located on the Coeur

28 ADMINISTRATIVE ORDER ON CONSENT
UPRR WALLACE-MULLAN BRANCH 4




 d’Alene Indlan Reservation situated within northern Idaho (*Reservation™),
and (i) the abandoned line within certain areas of Plummer Junction and
between Plummer Junction and Tekoa, Washington that is located on the
| Reservation. The precise location of the Excluded Rail Lineé is ,sét forth in
“the map identified as Appendix F to the Conseﬁt Decree.
I “qure Response Costs” shall mean all response coéts, including, but not

limited to, direct and indirect costs, that the BEPA incurs after September 1,

W e N M A W N e

1999, in reviewing or developing plans, reports; and other items pursuant to

P
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* this Order, verifying the Work, or otherwise infplementing, overseeing, or
11 enforcing this Order, including, but not limited to, payroll costs, contractor
12 ‘ costs, travel costs, laboratory costs, Construction Oversight Costs, costs
13 related to Paragfaph 27 (Access) (hcludiﬂg, buf not limited to, the cost of
14 attorney time and any monies paid to secure acceés and/or to secure or '
15 implement institutional controls), and. costs ielat'ed to Paragraph 33 -
16 (Emergency Response). Fiture Respoﬁse Costs shall also include all Interest
17 on the Past Response Costs pursuant to Section 107(a) of CERCLA, 42 U.S.C.
18 § 9607(a). | |
19 J ““Governments’ Pro_]ect Coordinator” shall mean the U.S. Army Corps of
20 Engineers individual so designated by EPA, the State, and the Tribe to provide
21 advice and oversight on behalf of the _Governﬂﬁnts over Respondent and
22 Respdndent’s agents, contractors, subcontractors, and representati\}es. -
23 K. “Governments’ shall mean the EPA, State, aﬁd Tribe, and agencies thereof.
24 L. . “Interest” shall mean interest at the rate spec1ﬁed for interest on investments.
of the Hazardous Substance Superfund established under Subchap;‘.er Aof
27
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Chapter 98 of Title 26 of the U.S. Code, compounded on October 1 of each
year, in accordance with 42 U.S.C. § 9607(a); ‘

: M.  “Matters Addressed” shall mean al] Work under this Order, all response
actions taken or to be taken and all response costs incurred or to be incurred
by EPA or any other person or entity relating to the presénce of Waste
Ma@eﬁals at, or the release or ;hrea.tened release of Waste Materiais from:

(i) the ROW and those portions of Plummer Junction Which are identified in
' the SOW as being a part of the Work, including the inactive rail fines within
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- 10 Plummer Junction that are owned or controlled by Respondent as well as thé
11 portion of the ROW in the Plummer Junction that was abandoned in 1955;
12 (ii) all staging areas and other areas to be used by Respondent in connection ‘
13 with performance of the Work as described in the SOW; and (i) all bandling,
14 storage or disposal areas for Waste: Materiais approved under’thisOrder.
15 “Matters Addressed” in this Order do not include those response costs or
16 response acvtions‘as to which EPA has reserved its rights under this Order -
17 k'except for claims for failure to comply with this Order), in the event that EPA
18 asserts rights against Respondent coming within the scope of such
19 reservations. : :
20 N “Mine Waéte” shall include jig and flotation tailings, mine waste rock, ores,
21 and ore coﬁcentrates, all of which are derived from mining activities. 4
22 O “National Contingency Plan” or “NCP” shall mean the National Ofl and
23 ‘ Hazardous Substances Pollution Contingency Plan pronmigated pufsuant to
24 Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 CF.R. Part 300,
25 and any améndments thereto; ‘
26
27 ‘
28 ADMINISTRATIVE ORDER ON CONSENT ‘
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“Order” shall mean this Administrative Order on Consent, as may be

- modified, and all attachments heréto, including the SOW, and all documents

incorporated by reference or that may be attached upon approval by EPA and

- UPRR. In the event of conflict between this Order and the SOW, the SOW

shall control. In the event of conflict between this Order and aﬁy other
attachment, this Order shall control; |
“P,aragraph"’. sha]l'mean a portioﬁ of this Order identified by an Arabic
numeral or an upper case letter; ‘

“Project Area” shall mean the main line and refated sidings of the ROW
except as noted below. Project Area shall also include those portions of
Plummer Junction which are identified in the SOW as being a part of the
Work, including the inactive rail Tines within Plummer Junction that are

owned or controlled by Union Pacific as well as the portion of the ROW in the
Plummer Junction that was abandoneti in i955 . The7.9 miie section of the
ROW within the Bﬁnker Hill Superfund Site has been addressed as part of the
Bunker Hill Superﬁmé Site Record of Decision (EPA, 1992), and except as
otherwise specified in the SOW and its attachments is excluded from this
definition. Project Area does not include: (1) the Exciudeq Rail Lines; (2) the
spmé‘ or connecting ﬁmch lines outéide of the ROW; (3) the Wallace Yard
betWeen mile marker 78.5 and 79.8; (4) that portion of the Mullan Branch
between mile marker 7.15 and 7.6 that may include encroachments on the
ROW from the Lucky Friday Mine haul road; and (5) the areas identified on
the Response Action Design Drawings as possible encroachments on the
ROW by the Hecla tailings impoundment, the Morning Mine rock dump, the

ADMINISTRATIVE ORDER ON CONSENT
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waste impoundment and the Burns Yaak Mine dump. The Project Area also
. includes all staging areas, Waste Material héndling, storage and disposal areas

within the Coeur d’ Alene Basin Environment, and other areas to be used by
Respondent in connection with performance of the Work as described in the
SOW.

S. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §8

. 6901, et seq. (alsd knowﬁ as the‘ Resource Conservation and Recovery Act);

T. “Right-of-Way” or “ROW” shall mean: (1) the Wallace Branch ﬁghi—ef—way
which extends for 63.8 miles from mile marker 16.6 at Plummer Junction to
mile marker 80.4 in Wallace; (2) the Mullan Branch right—of-\-wvay ‘which |
exteﬁds 7.6 miles from mile marker 0 at Wallace to the east side of Mullan at
mile marker 7.6; and (3) all sidings, bridges and structures thereon or
connected thereto. The geographic scope of the ROW is shown on the
Remedial Action Design Drawings\which are based on railroad valuation maps.
In the event the ROW as depicted in the Remedial Action Design Drawings is
unclear, the railroad valuation maps shall determine the ROW. A

U. “State” shall mean the State of Idaho or agencies thereof, including the Idaho
Department of Environmental Quality (“IDEQ”) and Idaho Parks and
Recreation Department, and any successor departments or agencies of the
State; |

V. " “Statement of Work” or “SOW” shall mean the written specifications of the
Work to be performed by Respondent pursuant to this Order and as attached
to this Order as Appendix A, together with all of its attachments, revisions, and
modifications thereto approved by EPA. The SOW has been developed by thé

| ADMINISTRATIVE ORDER ON CONSENT )
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United States, State, T;ibe, and Respondent and designated as Appendix G of
the Consent ‘De_cree. ' , '
W. | “Supervising Contractor” shall mean the principal contractor retained by the
* Respondent to supervise and ciirec; the implementation of the Work undér this
Order; '
X, “Tribe” shall mean the Coeur dAlene Tribe,

<

“United States” shall mean the United States of Ame;iga;

Z. “Waste Material” shall mean (1) Mine Waste; (2) any “hazardous substance”
under Section 101(14) of CERCLA, 42 U.S.C. ¥ 9601(14); (3) any pollutant
or contaminant under Séction 101(33), 42 U.S.C. §.9601(33); (4) any “solid
waste” under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27); (5) any
“hazardous waste” under Section 1004(5) of RCRA, 42 U.S. § 6904(5), or’

' hazardous constituent as defined at 40 C.ER. § 260.10 pursuant to RCRA
- and (6) any “hazardous waste,” “solid waste” or “toxic” material under
applicable Federal, State or Tribal law.

AA. - “Work” shall mean all activities Respondent is require to perform under '
‘Section VI of this Order as set forth in the SOW, except that required by

| Paragraphs 21-22 (Designation of Coptractors, Payment of Costs).
IV.FINDINGS OF FACT
9. Betweenthe 1890s‘ and 1992, Respondeni provided continuous rail transport ove r ;
segmenfs of ﬁe Wallace-Mullan Branch (identified hereafter as the “right-of-way” or “ROW”) in
northern Idaho. The ROW consists of the eastern end of the Wallace Branch and the entire Muillan
Branch. The Wallace Branch portion extends f(;r 63.8 miles, ffom approximately Milepost 16.6 at
Plummer Junction to Milepost 80.4 in Waﬂace. The Mullan Branch extends 7.6 miles from Milepost

ADMINISTRATIVE ORDER ON CONSENT ‘
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Oat Wallace (coincident with the eastern terminus of the Wallace Branch) to the east side of Mullan
at Milepost 7.6. The western end of the ROW begins in Benewah County, west of Coeur d’Alene
Lake, crosses Coeur d’Alene Lake via a trestle bridge, enters Kootenai County, proceeds nortﬁ. along'
the eastern edge of the Lake through the C’oeuf d’ Alene Indian Tribe Reservation, tf;en turns east,
following the main étem of the Coeur d’Alene River, and‘ then following the South quk of the Coeur

& Alene River to the eastern terminus of the ROW at Mullan. Between Plummer and Mullan, the

-ROW passes through a ;mmber of residential communities, including Harrison, Rose Lake, Cata}db,

t)sbufn, and Wallace. The ROW also passes through and past numerous lakes, marshes, and other
sensmve ecosystems, mcludmg Anderson Lake, Swan Lalke, Cave Lake and Lane Marsh. These
lakes and marshes prowde habitat for fish, mamma}s raptors, and waterfowl and support
populations of federally protected species including the bald eagle and bull trout.

10. 'Construct'io_n‘o'f the Wallace Branch took place between 1888 -and 1890. The brarich
line was constructed and operated by the Washington & Idaho Railroad Company, a predecessbij to
the Oreg_oﬁ-Washington Railroad and Navigation Co., which Iafer became part of Respoﬁdegnt. In the
1890s, the Mlﬂlan Branch was constructed by the Northern Pacjﬁc’Railway Company, which in the _ ’

-1960s became Bﬁr]ington—Northem Inc. The Mullan Branch wasvpurchased by Respondent in 1980.

~11.  For some segmém:s of the ROW particularly along the South Fork of the Coeur
d Alene Rlver, the track bed was construcﬁed over ﬂuwal}iy deposited mill tailmgs Addmonally,
some segments of the ROW in this area were constructed over locally available mine waste rock
used as fill. Materials originally used to construct the ballast section of the rail line throughout the
ROW consisted of a mixture of mill tailings, waste rock, and locally available gravels. |
12.  During its decades of operation, the ROW primarily served the mining industry,

| transporting ores and concentrated materials ﬁommmmg and milling operations. Rail sidings were

bmlt to serve mining facilities, saw mills, rock quarries, warehouses, fueling stations, and

ADMINISTRATIVE ORDER ON CONSENT
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maintenance facilities. Concentrates have been discovered within the ROW and particularly within |

the siding areas where loading and handling of mining materials resulted in spillage.

13.  Mill tailings, waste rock, and concentrates within the ROW contain high levels of

metals including arsenic, cadmium, lead, and zinc. | Such metals are hazardous substances, as defined

by Section 101(14) of CERCLA; 42 U.S.C. § 9601(14), and the NCP at 40 C.ER. Part 302.4. Data

on the concentrations of such hazardous substances in soils within the ROW are provided in Tables

2-1 through 2-5 of the EE/CA.

14.‘ . Exposures to arsemc cadmlum, lead, and zinc are known or suspected to cause a

vanety of adverse health and envuonmental effects, as described beloW"

A

Arsemc Exposure to arsemc has been Imked to increased incidence of human
lung and skin cancer. Chronic arsenic exposure can produce malaise, fatigue,
changes in skin pigmentation, and gas.trofntestinal disturbances. Acute
exposure to certain arsenic compounds can be fatal. o
Cadmium. Cadmium has been demonstrated to cause cancer, in animals.
Animal carcinogens are suspected human carcinogens. Cadmium may also be
a mutagen (causes changés in genes or organisms that are perpetuated in
subsequent cell divisions which produce offspring of the oiganjgm). o
Cadmium can cause sterility in animals and can adversely affect the kidneys, -

bbnes, liver, reproductive éystem, respiratory tract, and immune system.

" Cadmium has been reported to cause hypertension in animals. It can interact

with other metals, such as copper, i’ron, and zinc, and can cause symptoms

associated with their deficiency such as anemia. Cadmium can accunmilate in

the kidneys and liver of animals.

ADMINISTRATIVE ORDER ON CONSENT
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C. Lead. Exposure to lead can cause severe health impacts, particularly in small
children and fetuses. Children at play are at greatest risk of exposure because -
children are most likely to inhale or ingest soil particles. High exposures to

- lead may result in convulsions or death. Children exposed to lower levels of '
Ieéd may have pelmaneﬁt effects such as decreased 1Q, impaired hearing, and .
reduced growth In adults, lead exposure may affect memory, decrease
reaction time, and damage the male reﬁroductive system. .

D. . @ Although small amounts of zinc are és,sential to many forms of life, zinc
1s known to be toxic at elevated levels to a number of animal species,

- including humans. Fish are notably sensitive to elevated concentrations of

- zinc. Zinc readily dissolves in water, and can be readily transported by the

movement of surface or ground water . ' |
15.  Aspart of the EE/CA for the ROW, a Streanilined Risk Assessment was developed to

evaluate the potential risk to human health from exposure to the metals identified above. See
EE/CA Appendix A. The Streamlined Risk Assessment assumes a future land use of the ROWasa.. ..
recreational trail. Within this anticipated future land use, three exposure sceparios were identified:
residential; child énd adult recfeatiqnal; and adult occupational. The residential exposure scenarié
recognizes that the ROW passes through a number of residential communities, including, for
example, the town of Wallace, where nearly 1000 people live within one mile of the ROW. The
recreational exposure scenario anticipates chﬂdren and adults usmg the ROW in the future as a
recreational trail. The adult occupatlon exposure scenarlo anticipates the future need for workers to

maintain the recreational trail. Within each of these three’ scenarios, anticipated exposures through

.soil ingestion were determined to be unacceptably high under a“No Action” alternative.

ADMINISTRATIVE ORDER ON CONSENT
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16. Indeveloping the EE/CA and related technical documents, a number of field
inspections of the ROW were conducted. During these field inspections, and through other sources
of information, several specific areas, including particular wetlands, within or adjacent the ROW
were identified where railroad ties, tracks, and other track materials had been disposed improperly.
Railroad ties and other debris may often be contaminated with hazardous substances including those
metals identified in Paragraph 14. The improper'/dispo sal of contaminated railroad ties and other
debris-into wetlands and other areas in or adjacent the ROW thus presents the possibility of exposing
hazardous substances to human and ecolo g1cal receptors. ‘

17. A segment of the ROW, approximately 7.9 miles, crosS€s an area known as the
“Bunker Hill Superfund Site.”. This segment of the ROW is being addressed through remedial
actions selected in a CERCLA Record of Decision, issued by 'EPA and the State in 1992. Remedial
actions on this segment of the ROW are being implémented by Respondent pursuant to a consent
decree entered by EPA, the State, and Respondent in 1995. |

18.  Inorder to protect human health along the ROW outside the Bunker Hill Superfund
Site, the EE/CA recommends that a number of response actions be taken. . These response act1ons
include the following: removal of ballast and concentrates, removal of tracks, ties, and other track
materials; removal of soils and sediments from areas where tracks, ties, and other track materials had |
been improperly dlsposed placement of a ten-foot wide asphalt barrier over the former rail bed; | |
placement of clean gravels and soils over rail bed shoulders, w1thm and around residential areas, and
in areas designated as cIean ‘oases”; creation, distribution, and placement of educatronal or
informational materjals; and operation and maintenance of the recreational trail. Based on available
information, implementation of these response actions is expected to protect human health from
possible exposures to metals presently located 'within the ROW and is expected to contribute to the
efficient performance of any long-term remedial actions within or adjacent the ROW.

ADMINISTRATIVE ORDER ON CONSENT ,
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V. CONCLUSIONS OF LAW AND DETERMINATIONS
19. . Based on the Findings of Fact set forth above, and fhe Administrative Record
supporting the selected removal actions, EPA has determined that: °
A.  TheROWisa “fécility” as defined by Section 101(9) of CERCLA, 42 U.S.C.
| § 9601(9). Substanc;es found m the ROW, including the metals identified in
the Findings of Fact above, constitute “hazardous substances” as defined by
- Section 101(14) of CERCLA, 42U.S.C. §9601(14). |
B. Respondent is é “pefson” as deﬁﬁe:_d by Secﬁon 101(21) of CERCLA, 42
. US.C. §9601(21). - | |
C. ‘Re;%pondent is liable qnder Section 107(a) of CERCLA, .42 U.S.C. § 9607(a),
as provided below:.

a. Respdn&ent is thé present “owngr’ > and/or “operator” of the facility, as
defined by Section 101(20) of CERCLA, 42 US.C. § 9601(20), and
within the meaning of Section 107(a)(1) of CERCLA, 42U.S.C §
9607(a)(1). | | | ‘

b. = Respondent was an’ “owner” and/or “operator” of the facility at the
time of dasposal of any hazardous suﬁstanqes described in this section
at thé facility, as defined by Section 101(20) of CERCLA,42US.C. § .
9601 (20), and within the roeaning of Section 107 (a){Z) of CERCLA,

. 42USC.§ 107(®)Q2).. |

c. Respondent arranged for dlsposal or treatment, or arranged for
transport for disposal or treatment of hazardous substances at the .
facility, by any dthcr party, at any facility, and within the mam’ng of
Section 107(aj(3) of CERCLA, 42US.C. § 9607 @03).

ADMINISTRATIVE ORDER ON CONSENT
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-. d. | Respondent a'ccépts or accepted hazardous substances for transport to

the facility, within the meaning of Section 107 (@)(4) of CERCLA, 42
| U.S.C. § 9707(a)(4). '
The conditions described in the Findiﬁgs of Fact abbve constitute an actual or
threatened “reléase” of a hazardous substance from the facility as defined by |
Section 101(22) of CERCLA, 42 U.S.C. § 9601(22). |
The conditions present in the ROW constitute an imminent and substantial
endangerment lto pubﬁc health, welfare, or the environment. These factors
include, but are not limited to, the following: ~~
a. ° actualor po;ential exposure of nearﬁy human populatiéns, aniinals, |
and aquatic organisms to hazardous substanées; :
b. - -actual or potential q:onfaminétion of sensitive eéosystems;' ‘
c. elevated concentrations of hazardous substances in soils largely at or
pear the 'sﬁrface, that may migrate; - . ' _ |
d. the anticipated future use of the ROW as a recreational trail, drawing .
* children and adults to remote areas with high concentrations of

contaminants.

- The actual or threatened release of hazardous substances within and from the

" - ROW may present an imminent and substantial endangerment to the public

health, we]fare,'or the environment within the meaning of Section 106(a) of
CERCLA, 42 U.S.C. § 9606(a). |
The response actions identified in the EE/CA are necessary to protect.the

public health, welfare, or the environment, are not inconsistent with the NCP

ADMINISTRATIVE ORDER ON CONSENT
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and CERCLA, and are expecied to contribute to the efficient performance of
any long-term remedial actions within or with respect to the ROW. |
, VI ()RDER .

20. Based upon the foregoing Findings of Fact, Conclusions of Law and Determinations,
and the Adnﬁnistrative Reeord supporting the EE/CA, it is hereby ordered and agreed that
Respondent shall comply with the provisions of this Order, including, but not limited to, all
attaehments to this Order, aﬁd all docuoaents‘incorporated by reference into this Order, and as
described in this Section. |

21. Designation of Contractor Proiect Coordinator, and Ofi-Scene Coordinator

A. Selecuon of Sugerwsmg Contractor. All aspects of the Work to be performed
by Respondent pursuant to ﬂns Order sha]l be under the direction and supemsmn of the Super\nsmg
Contractor. McCulley, Frick & Gﬂmgn, Inc. has been selected by Respondent and approved by EPA
as Supervisiﬁg Contractor. If at any time hereafter, Respondent proposes to change its Supefvising
Contractor, Respondent shall give such n_otice to EPA and ﬁust ‘obf:ain an authoﬁzation to proceed
before the new Stpervis.mgContractor performs, directs or supervises any Work under this Order.

B, IXEPA disapproves a proposed Supervising Contractor, BPA will notify
Respondent in writing. Respondent shall submlt to EPA a list of contractors, mcludmg the
qua];ﬁcations of each comractor, that would be acceptable to it within 30 days of receipt of EPA’s
dmapproval of the contractor prevmusly proposed. EPA will provide written notice of the names of
any contl'actor(s) that it disapproves and an aothorization to proceed with respecf to any of the other

contractors. Respondent may select any contractor from that list that is not disapproved and shall.

‘notlfy EPA of the name of the contractor selected mthm 21 days of EPA’s authorization to proceed.

C If EPA fails to provide written notice of authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents Respondent from meetmg one or

ADMINISTRATIVE ORDER ON CONSENT
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‘more deadlines in a plan approved by EPA pursuant to this Order, Respondent may seek relief under -

the provisions of Section X (Force Majeure) hereof. -

D. Respondent has designated Mike Cooper of McCulley, Frick & Gilman, Inc.,
as its Project Coordinator who shall be responsible for administration of all the Respondent’s actions
required by the Order. To the gteatest extent possible, the Project Coordinator shall be present at the
Project Area or readily evajlable dunng Work at the Project Area. Receipt by Respondent’s Project
Coordinator of any notice or communication from EPA teleting to this Order sha]l constitute receipt
by Respondent. | |

E. EPA has designated Earl L1verman of the EPACoecur d’Alene Field Office as
its On—Scene Coordmator (OSC) Respondent shall d1rect all submissions required by this Order to
the OSC at the following ‘address:

- EPA Region 10 Coeur & Alene Field Office
1910 Northwest Blvd., Suite 208
Coeur d’Alene, ID 83814
. F. - EPA and Respondent shaﬂ,have the right to change their designated OSC or
Project Coordinator Respondent sha}I notify EPA ten days before such a change is made. This
initial notification may be orally made but it shall be promptly fo]lowed by a written notice. |
22 Pa mnt of Construction Oversight Costs. |
A Within seven days of the effective date of this Order, Respondent shall pay

"$650, 000 to the EPA Hazardous Substance Superfund to provide for Constmctlon Oversight Costs.

Payment shall be made by FedW1re Electronic Funds Transfer (“EFI"’. or wire transfer) in
accordance with instructions to be provided by EPA. Payment shall be designated as “Oversight
Costs - Wallace-Mullan Branch” and shall reference Respondent’s name and address, EPA Site | ‘
103D, and the docket number of this Order. Respondent shall send notice that such payment has
been made to the followmg address: '

ADMINISTRATIVE ORDER ON CONSENT }
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Regional Financial Management Officer
U.S. EPA Region 10
1200 Sixth Avenue
Seattle, WA 98101
B. - Within fifteen days of receipt bj EPA of a submittal from the GPC that
serves as a basis for payment by EPA of Construction Oversight Cests from the EPA Hazardous
Substance Superfﬁnd, EPA will provide a copy of that submittal to Respondent.
| C. The total amount to be paid by Respondent pursuant to this Order shall be
deposited in the Wallace-Mullan Branch Special Account within the EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions, 'incluc‘iin‘g oversight
activities of the Governments’ Projeet (X)ordinator, at or m cOnﬁection with the Coeur d’Alene Basin
Environment, or to be transferred by EPA to the EPA Hazardous Substance Supe;ftmd. |
D. The totél amount paid by Respondent pursuant to this Order shall be credited -
by EPA against the amoxmf payable by Respondent under the Censent Decree for “Future Response
Costs;” as that term is defined in the Consent Decree
E. In the event that the pajment of Construction Oversight Costs is not made
withinlseven working days of the effective date of this Order, Respondent shall pay interest on-the
unpaid balance. Interest is established at the rate specfﬁed in Section 107(a) of CERCLA, 42 U.S.C.
§ 9607 (@). The interest to be paid shall begm to accrue on the effective date of the Order. Interest -
shall acc;ue- at the rate specﬁi{ed threugh the date of the payment. fayments of interest made under
this Paragraph shall be in addition to such ‘other femedies or sanctions available to EPA by virtue of
Respondent’s failure to make timely payments under this section.
23.  Work to Be Performed. ‘ ,
A, Respoﬁdent has petitioned the federal Surface Transportation Board (STB) for

permission to salvage the Wallace-Mullan Branch railroad right-of-wéy. Consistent with the

ADI\«ﬂNISTRATIVB ORDER ON CONSENT :
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National Trails System Act, 16 U.S.C. § 1247id), the State and Tribe have indicated their willingness
to accept and manage the right-of-way for recreational purposes pursuant to a Certificate of Inferjm
Trail Use (CITU) to be issued by the STB.. Respondent shall proceed to implement the Work
reéuired by this Paragraph when the following two conditions precedent are satisfied:
(D) a final decision by the STB approving salvage for the right-of-way.
However, if, after such a final decision of fhe STB, there is a court order or any other administrative
or judicial decision overturning the STB decision or enjoining or otherwise pf_eventing Respondent
from commencing salvage or otherwise performing Woﬂc in the Projéct Area under this Order, this
condition precedent will not be met until such court order or other adﬁinis@ative or judicial decision
overturning the STB decision or enjoining or otherwise preventing Respondent from commencing
salvage or 6therwise performing ‘Work in the Project Area under this Order is vaqated, revérsed,
ovérruled or otherwisé overturned and the STB decision is affirmed or otherwise reinstated; and
' @ STB issuance of a CITU to the State and Tribe. However, if, after

such STB issuance of a CITU to the State and Tribe there is a'court’ ordér or any other administrative
or judicial decision overtuming the STB decision or enjoining or otherwise preventing Respondent
from commencing salvage or otherwise performing Work in the Project Area under this Order, this
condition preced-ent‘ will not be met lmtﬂ s,ucﬁ court order or other administrative or judicial decision
overturning the STB decision or enjoining or otherwise preventing Respondent from cbmmencmg
salvage or othéfwise performing Work in the Project Area under this Order is vacated, reversed,
over1:u16d or othefwise overturned and the STB decision is affirmed or otherwise reinstated.

'In the event that either or both of the two conditions precedent identified in this Paragraph
has not beeﬁ satisfied, the Parties recognize that the failure of satisfying the condition precedent will
constitute a Force Majeure e\)'e-nt. to the extent that it prevents Respondent from commencing salvage

or otherwise performing Work in the Projeqt Area and therefore agree to extend all deadlines under

ADMINISTRATIVE ORDER ON CONSENT
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this Order for the length of time Respondent is prevented from commencing salvage or otherwise
| performing Work in the Project Area. In the event that there is a court order or bther judicial or
administrative decision overturning either or both of the STB decisions identified in the two
conditions precedent, and all rights of appeal have been exhausted or a déadﬁne for appeal of such
decision has expired, and Respondent is thus permanently enjoined or prevented from commencing
| salvage or otherwise performing Work in the Project Area, then this Order will automatically be null
i ax}d void and without any effect. |
B. Respondent shall carry out the Work consistent with the schedule contained in

Section 5 of the SOW, as revised (MFG, Jan. 7, 2000), except that approvals by the “Governments”
shall be provided by EPA in consultation with the State and Tribe. Such Work shall be carried out

cpnsistent with the Statement of Work, attached to this Order as Appendix A. Such Work shall also
| be carried out consistent with the Attachments to the Statement of Work, which are hereby )
; incorporated by reference. These Attachments to the SOW are identified as follows:

a. Track Salvage Work Plan
b, Flood Damage Repair Work Plan

c. Response Action Work Plan for Removals, Disposal, and Protective
Barﬁers Element of Work

d. Respénse Action Design Drawings

e. . Maintenance and Repair Plan

f. Wetlands Plan

g. Project Maten‘al‘ and Placement Speciﬁcations‘

h. Material Acceptance and Placement Requirements for Slag Pile Area
c. Respondent shall also carry out the Work consistent with other work plans that

| are to be developed pursuant to the SOW. Such work plans sha]l be submitted to the Governments

| ADMINISTRATIVE ORDER ON CONSENT |
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pursuant to Sections 4 and 5 of the SOW. EPA, in consultation with the State and Tribe, may
approve, disapprove, require revisions to, or modify the draft work plan. If EPA requires revisions,

Respondent shall submit a revised draft work plan within 14 days, or as otherwise approved by EPA,

of receipt of EPA's notification of the required revisions. Respondent shall implement the work plan

as finally approved, in writing, by EPA in. accordance with the schedule provided in Section 5 of the
SOW. Once approved, or approved with modifications, such work plan and any subseciuent
modifications shaﬁ be fuﬁy enforceable under this Order. Respondent shall notify the Governments
at least 48 hours prior to performing any work within the Project Area pms@t to an approved work
plan. .Resp'ondent shall not commence or undertake any response acti(m within the Projeét Area
without prior EPA approval. _ ‘

24.  Health and Safety Plaﬁ. Respondent has prepared a Project Health and Safety Plan
(MFG, January 2000) as required by the Coﬁsént Decree. This Project Health and Safety Plan is
hereby incorporated by reference into this Order. Any actions taken by Respondent pursuant to this
Order shall be conducted consistent with this Plan.

. 25.  Quality Assurance and Sg_ny}jng' . '

Respondent shall usé quality ‘assurance, quality control, and chain of custody
procedures for all treatability, design, compliance and monitoring samples m accordance with the -
SOW, as further described in an‘appro.ved Project Quality Assurance/Quality Control Plan.

26.  Reporting | |

A ‘I addition to any other requirement of this Order, Resﬁondent shall submit to
Governments written reports as set forth in the SOW

B. Respondent.sha]], at least 30 days prior to the conveyancé of any interest in
real property within the ROW, give written notice of this Order to the prospective transferee and

written notice to the Govemmem:.s of the proposed conveyanée, including the name and address of

ADMINISTRATIVE ORDER ON CONSENT
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the traﬂsferee‘ Réspﬂndent shall require that the transferaaé comply with’Paragraph 27 of this Order

(Access to Property and Information).

27.  Access to Property and Information. If the ij'ect Area, or any other property where

access and/or land/water use restrictions are needed to implement this Order in accordance with the

SOW, is owned or controlled by Respondent, Respondent shall :

A. commencing on the effective date of this Order, provide the Governments, and

their designated representatives, including their contractors, with access at all reasonable times to the

Project Area, or such other property, for the purpose of conducting any activity relatéd to this Order -

including, but not limited to, the following activities: - -
a. Moniforing and performﬁlg the Work;
Verifying any data or information submitted to EPA, the State or the
Tn“bé; ' | .
c. - Conduclting investigations relatixig to contamination at or near thé
. ‘ Project Area; |
d. Obtaining samples; -
.e. - Assessing the need for, planning, or implementing additional response
| actions at or near the Project Area; | o
f Inspectmg and copying "rgcords, operating logs, contracts, or other
documents maintained or generated by Respondent or its agents,
consistent with Section XXV (Access to Information) of the Consen;
Decree; aﬁd . 7
g Assessiﬁg Réspdndent’s co»mpﬁance with this Order.

ADMINISTRATIVE ORDER ON CONSENT
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. B. commencing 611 th(;, eff;tive date of Order, refrain from using the Project
Area, or such other prc-)perty, in any manner that would interfere with or adversely affect the iﬁtegrity
or protectiveness of the response action to be implemented px;irsuant to the SOW and this Order.

28. Ifthe Projecf Area, of any other property where access and/or land/water use
restrictions are needed to hnplément the SOW, is owned or controlled by persons other than the
Respondent, then Respondent shall use best efforts to secure from such persons:

A an agreement to provide access thereto for Respondent and the Governments,
as well as for their repreéentatives (including contractors), for the purpose of conducting any activity
related to this Order; and ‘ . | =

' B.  anagreement, enforceable by the Respondent and the Umted States, to refrain
from using the Project Area, or such other property, in any manner that would interfere with or
adversely affect the integrity or protectiveness of the response action to be implemented pﬁrsuant fo
the SOW and this Ordet. | |

29.  If any access'or land/water use restriction agreements required by this Order are not

obtained within 45 days of the eﬁ'ective date of this Order, Reépondent shall promptly notify the

‘Governments in writing, and sha]l include in that notification a summary of the steps that

Respondent has taken to attempt to comply w1th Paragraph 28 of this Order. EPA may, as it deems |
appropriate, assist Respondent in obtaining access or land/water use restrictions.
30.  Record Retention, Documentation, Availability of Information‘

A Until five years after Respondent’s receipt of EPA’s Notice of Completion
pursuant to Section XVIII of this Order, Respondent shall preserve and retain all records and
documents now in its possession or control or which come into its possession or control that relate in
any manner to the performance of the Work or liability of any person for response actions conducted

and to be conducted at the Project Area, regardless of any corporate retention policy to the contrary.

ADMINISTRATIVE ORDER ON CONSENT
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Until five years after Respondent’s receipt of EPA’s Notice of Completion, Respondent shall also
instruct its contractors and agents to presérve all documents, records, and information of whatever
kind, nature or description relating to the performance of the Work. |

B. At the conclusmn of this document retention period, Respondent shall not:fy
the Governments at least ninety days prior to the destruction of any such 1ecqrds or documents, and,
upon request By EPA, the State or the Tz‘ibe; Respondent shall deliver any such records or documents
to EPA, the State or the Tl’ibé. ' Reépondent may assert that certain documents, records and other
information are privileged under the attorney-client privikzée or any other prﬁilege recognized by
federal law. If Respondent asserts such a privilege, it shall provide the-Governments with the‘
following: (1) the title of the ddcumeﬁt, record, of information; (2) the date of the document, record .
or ’informafion; (3) the name and title of the author of the document, record or inforxﬁation; (4) the
name and title of each addressee and recipient; (5) a d;,scﬁption of the subject of the document, . -
record or information; and (6) the privilege asserted by Respondent. However, no final (including the
most recent draft when there is no “final” version) documents, reports or other information created or
generated pursuant to the requirements of this Order shall be withheld on the grounds that they are '
privileged. | | |

C. Respondént njay assert a business confidentiality claim pursuant to 40 CFR.
§2. 203(b) with respect to part or all of any | mformatxon submitted to EPA pursuant to this OIder
provided such claim is allowed by Section 104(e)(7) of CERCLA, 42 U.S. C § 9604(e)(7) Ifno -
such claim accompanies the information when it is received by EPA, EPA may make it avaﬂable tor
the public without further notice to Respondent

31. Off-Site Shipments. '
A. Al hazardous §ubstancés, pollutants, or contaminants removed off-site

pursuant to this Order for treatment, storage, or disposal shall be treated, stored, or digposed ofata

ADMINISTRATIVE ORDER ON CONSENT
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facility in compliance, as determined by EPA in Section 121(d)(3) of CERCLA, 42 U.S.C.

' § 9621(d)(3), and the “Revised Procedures for Implementing Off-Site Respense Actions”, OSWER

Directive Number 9834.11, November 13, 1987. EPA Region 10 will provide information on the
acceptability of a facility under Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), end the
above directive.

B However, EPA shall allow Respondent to ,pla‘ce’materi\al removed from the
Project Area pursuant to the SOW in the Slag Pile Area witlﬁn the Bunker H]]l Superfund Site
through October 1,2001. In addition, 1f this Iocation is genera]lyl made avaﬂebie by EPA for the
placement of matenals from the Coeur d’AIene Basin after this date, ef"if other locations are made
generally available by EPA for such placement of materials, they wﬂl also be made available to
Respondent. Respondent will be responsible for any additional incremental costs, ie., costsin
addition to those which would otherwise have been ir'xcurre‘d, associated with placement of Project
Area materials at these locations as specified in the SOW. The conditions for Respondent’s use of
the Slag Pile Area for disposal are set forth 1 in the SOW. |

C.* Respondent shall, pnor to any shipment of Waste Matenal from the Project

-Area to an out-of-state waste management facility, provide written notification to the appropnate '

'} state environmental official in the receiving facility’s state and to EPA of such shipment of Waste

Material.
L - The Respondent shall include in the written notification, the following
mformanon, where available: (1) the name and location of the facihty to which the Waste Material

I:s to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3) the expected

schedule for the shipment of the Waste Material; and (4) the method of transportation. The
Respondent shall notify the state in which the planned receiving facility is located of major changes

ADMINISTRATIVE ORDER ON CONSENT
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in the shipping plan, such as a decision to ship the Waste Material to another facility within the same
state, or to a facility in another state. o

2. The identity of the receiving facility and state will be determined by
the Respondent following the award of the contract for SOW implementation. The Respondent shall
provide the information required by this Paragraph as soon as practicable after the award of the

contract and before the Waste Material is actually shipped.

32. - Compliance With Other Laws. All activities undertaken by Respondent pursuant to
this Order shall be performed in accordance with the requirements of all appﬁcable federal, state and -

tribal laws and regulations. To the extent practicable considering the exigencies of the situation, the -

1} Work shall attain app}ieabie or relevant and appropriate requiremeﬁts under federal, state and tribal

environmental or faci]ity siting laws as set forth in the EB/CA. The activities conducted pursuant to

this Order, if approved by EPA, shall be considered to be consistent with the NCP.

33. Emergencv Response and Notlﬁcanon of Releases

A Inthe event of any action or occurrence during the perfofmance of the Work
which causes or threatens a release of hazardous substzm_ces from the Project Area iha;t constitutes an -
emergency situation or may present an hnﬁe&iate threat to p\;b]ié health or welfare or the
environment, Respondent shall immediately take all appro priate action to prevent\ abate, or ‘
minimize such release or threat of release, and sﬁa]l immediately notify the Govemnnnts Pro;ect
Coordmator, or, if the GPCis unavailable, EPA’s Pro;ect Coordinator. If neither of these persons is
available, Respondent shall notify the EPA Emergency Response Unit, Reglon 10, at the 24-hour
emesgency response phone: 1-800-424-8802. Respondent shall take such actiens in consultation
with the GPC or other aveﬂable aﬁﬁhoﬁzed EPA officer and in aceordance with all applicable
pro;risions of the Project Health and Safety Plan and aJiy other applicable plans or documents
developed pursuént to tile S OW. In the es}ent that Respondent fails to take appropriate response.
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action as required by this Section, and EPA or, as appropriate, the State or Tribe, take such action
instead, Respondent shall reimburse EPA, the State and the Tribe all costs of thé response action not
inconsistent with the NCP pursuant to Section VIII (Reimbursement of Costs).

‘ B.  Subject to Section XIV of this Order (Covenént Not To Sue), nothing in this
Paragraph or in this Ofder shall be deemgd to limit any authority of the EPA, the State, and the Tribe
to (a) take all appropriate action to protect human health and the environment or to prevent, abaté,
respond to, or minimize an actual or threateﬁed release of hazardous sﬁbstanceg on, at, or from the
Project Area, ér (b) direct or ord_ér such action, or seek an order. from the Coi:rt, to protect human
health and the eﬁvironment or to prevent, abate, respond to, or minimize an actual or threatened
release bf haiardoﬁs substancés on, at, or from the Project Area.

C. In addition, in the event of any release of a hazardous ‘substance from the -

Project Area, Respondent shall submit a written report to the Governments within seven days after

each release, setting forth the events that occurred and the measures taken or to be taken to mitigate

any release or endangerment caused or threatened by the release and to prevent the reoccurrence of
such a release. This reporting requirement is m addition to, not in lieu of, reporting unde;~ Section
103(c) of CERCLA, 6}2 U.S.C. § 9603(c), and Secﬁon 304 of the Emergency Planning and
Community Right-To-Know Act of 1986, 42 U.S.C. § 11001, et. seq.
VII. AUTHORITY OF THE OSC AND GPC

34, * The OSC, in coordination with the Governments® Project Coordinator, shall be
responsible for overseeing the Respondenf’s implementation of this Order. The GPC shall have the
authority lawfully vest;ad in a Remedial Project Manager and an On-Scene Coordinator by the
National,Cbntingency Plam 40 C.EF.R., Part 300. In addition, the GPC shall have authority,
consistent with the National Contingency Plan, to halt any Work required by this Order and to take

any necessary response action when he determines that conditions at the Project Area constitute an
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ernergency situation or may present an immediate threat to public health or welfare or the
environment dﬁe to the release or threatened release of Waste Material Absence of the OSC or GPC
from the Project Area shall not be cause for stoppage of work unless spec1ﬁca11y directed by the
OSCor GPC. . '

VIIL REIMBURSEMENT OF COSTS

35.  Allresponse costs incurred by the United States, State, and Tribe pursua;at to tlm
Order shall be deemed “Future Response Costs” as defined in the Consent Decree, and therefore
subject to reimbursement pursuant to the provisions of Section XVI of the Consent Decree:
IX. DISPUTE RESOLUTION "~

36. . Unless otherwise expressly provided for in this Order, the dispute resolution

procedures of this Section shall be the exclusive mechanism to resolve disputes arising under or with

respect to this Ordet. However, the procedures set forth in this Section shall not apply to actions by
the EPA to enforce obligations of Respondent that have not been disputed in accordance with this
Section. ‘Any dispute wh’ich arises under or with respect to this Order shall in the first instance be the
éubject of informal negotiations between the parties to the dispute. The period for informal
negotiations shall not execeed 20 days from the time the dispute axéses, unless it is modlﬁed by
wﬁtten agreemént of the parties to the dispute. Thel dispute shzil} be considered to have arisen when
one party sends the other partles a wntten Notice of Dlspute o

37. &mﬂmmeso__m. ,

A. In the event that the partxes cannot reso}.ve a dlspute by informal negotianons

under the preceding Paragraph, then the position aﬁvance:d by EPA shall be considered binding

' unless; within ten days after the conclusion of the informal negotiation period, Respondent invokes

the formal dispute resolution procedures of this Section by serving on EPA a written Statement of
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Position on the matter in dispute, including, but not limited to, any factual data, analysis or opinion

' supporting that position and any supporting documentation relied upon by Respondent:

B. . Within 14 days after receipt of Respondent’s Statement of Position, EPA will
serve on Respondent its lStatement of Position, including, but not limited to, any factual data,
.analysis, or opinion supporting that position and all supp'ofting documentation relied upon by EPA.
Within 14 days after receipt of EPA’s Stateglent of Poéition, Respondént may submit a
Supplemental Statement of Position in reply. Within‘ 14 days of receipt of Respondent’s
Supplemental Statement of Posmon EPA may sublmt a Supplemental Statement of Position.

C. - After rece1vmg the ﬁnal Statenient or Supplenmtal Statement of Position,
the Director of the EPA Reglon 10 Environmental Cleanup Office (ECL) will issue a final
administrative decision resolvmg the dispute. The decision of the ECL D1rector shallbe
incorporated into and become an enforceable element of this Order ui:on Respondent’s receipt of the
ECL Director’s décision regarding the dispute. -Respondent’s obligations under this Order shall not
be tolled by submission of any objection for dispﬁte resolution under this Section.

38. Fo]lc;wing resoluﬁon of the dispute, as proﬁded by this Section, Respondenf shall

fulfill the requirement that was the subject of the dispute in accordance with the agreement reached

| or with the ECL Director’s decision, whichever occurs.

X F FORCE MAJEURE
39. - Respondent agrees to perform all reqmrements under this Order within the time Inmts

: estabhshed under this Order, unless the performance is delayed by a Force Majeure. “Force

Majeure,” for purposes of this Order, is defined as any event arising from causes beyond the control
of Respondent, of any entity controlled by Respondent, or of Respondent’s contractors, that delays or
prew}entslthe performénce of any obﬁgation under this Order despite Réspondent’s best efforts to
fulfill the obligation. The reﬁuirement that Respondent exercise “best efforts to fulfill the -
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obligation” includes using best efforts to anticipate any potential Force Majeure event and best -
efforts to addx;ess the effects of any potential Force Majeure event (1) as it is occurring and
(2) following the potential Force Majeure event, such that the delay is minimized to the greatest
extent po ssiblé. “Force Majeure” does not include financial inability to complete thé Workora
failure to attain the Performance Standards. |

40.  Respondent shall notify EPA orally within 48 hours after the event, and in writing
within fivé days after Respondent becomes or should have become aware of events which constitute
a Force Majeuré. | Stch notice shall identify the event causing the delay or anﬁcipated length of
delay, including necessary demobilization and re-mobilization; state themeasﬁres taken or to be
taken to minimize the delay; and estimate the timetable foi‘ implementation of the measures.
Respondent shall take all reasonable measures to avoid and ﬁﬁnimize the delay. Failure to comply
with the notice provision of this Section shall waive any claim of Force Majeure by the Respondent.

41. If EPA, aftera reasonéble opportunity for reﬁew and comment by the State and the ,
Tribe, agrees that the delay or anticipated delay is attributable to a Forcé Majeure event, the time for
performance of the obligations under this Order that are affected by ﬂ;e Force Majeure event will be
extended by EPA, after a reasonable opportunity for review and comiment by the State and: the Tribe,
for such time as is necessary to complete those obligations. An extension of the time for
performance of the obligations affected by the Force Majeure event shall not, of itself, extend the
time for performance of any other obligation. If EPA, after a reasonable opportunity for review and
comment by the State and the Tribé, does not agree that the delay or énticipated delay has been or
'will be caused b‘y a Force Majeure event, EPA will notify Respondent in writing of its decision. If
EPA, after a reasonable opéornmity for review aﬁd comment by the State and the Tribe, agrées that
the delay is attributable to a Force Majeure event, EPA will notify Respoxident in writing of the
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length of the extension, if any, fof pefformancé of the obligations affected by the Force Majeure
event, | ' | ‘ |
. 42.  If the Respondent elects to invoke the dispute resoluuon procedures set forth in
Section IX (D1spute Resolution), it shall do so no later than 15 days after receipt of EPA’s notice. In
any such proceeding, Respondent shall have the burden of demonstrating by a preponderance of the
evidence that the delay or anticipated delay has been or will be caused by a Force Majeure event, that
the duration of the delay or the extension éought was or will be warranted under the circumstances, .
that best efforts were exercised to avoid and nﬁﬁgate the effects of the delay, and that Respondent
complied with the requirements of Paragraphs 39 and 40, above. If Respondent carries this burden,
the deléy at issue shall be deemed not to be a violation by Respondent of the affected obligation of
this Order identified to EPA.
XI. STIPULATED AND STATUTORY PENALTIES

43.  Foreach &y, or portion théreof, that Respc)ndeﬁt fails to perform, fully, any

requiremem of this Order, in accordance with the schedule established pursuant to this Order,

Respondent shall be liable as follows:

Penalty Per Violation P_er Day Period of Noncompliance
$500 e 1st through 14th day
$1,000 - » 15th through 30th day
$5,000 31st day and beyond

44.  Upon receipt of written demand by EPA, Respondent shall make payment to EPA

within 30 days, unless Respondent invokes dispute resolution in accordance with the provisions of

§ Section IX (Dispute Res'olution).. All payments to EPA under this Section shall be paid by certified

or cashier’s checks made payable to “EPA Hazardous Substances Superfund,” and shall be mailed

to:
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U.S. Environmental Protection Ageilcy

EPA Hazardous Substance. Superfund

P.O. Box 360903M =

. Pittsburgh, Pennsylvania 15251

45.  All payments made under this Section shall indicate that the payment is for supulated
penalties, and shall reference the EPA Site 103D, and the name and address of the party makmg
payment. Copies of check(s) paid pursuant to this Section, and any accompanying transmittal letter
shall be sent to: '

Regional Financial Management Officer

- U.S. EPA Region 10
1200 Sixth Avenue ' . .
~ Seattle, Washington 98101 ‘ -

46. - Even if violations are simultaneous, separate penalties shall accrue for separate
violations of this Order. Penalties accrue regardless of whether EPA has notified Respondent of a
violation or act of noncompliance. The payment of penalties shall not alter in aﬁy way Respondent’s
obligations to complete the performance of the work required under this Order.

47.  Nothing in this Order shall be construed as prOhl’biting, altering, or in any way
limiting the ability of EPA to seek gny other remedies or sanctions available by virtue of
Respondent’s violation of this Order or of the statutes and regulations upon which it is based,

including, but not limited io, penalties pursuant to Section 122(1) of:CERC'LA, 42 U.S.C. § 9622()).

| Proﬁded, however, that EPA shall not seek civil penalties pursuant to Section 122(T) of CERCLA |

for any violation for which a stipulated penalty is provided herein, except in the case of a willful

~violation of this Order.

XIL RESERVATION QF RIGHTS |
48. Excépf as specifically provided in this Order, nothing herein shall limit the power and
authority of EPA or the United States to take, direct,' or order all actions necessary to protect public

health, welfare, or the environment or to prevent, abate, or minimize an actual or threatened release
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] 9607(a).

‘of hazardous substances, pollutants, or contaminants, or hazardous or solid waste on, at, or from the

Project Area. Further, nbthing herein shall prex}ent EPA from seeking legal or equiiable relief to
enforce the terms of this Order, from taking other legal or equitable action as it deems appropriate
and necessary, or from ;equiring the Respondent in the future to perform additional activities
pursuant to CERCLA or any other applicable law. EPA reserves the right to bring an action against

Respondent under Section 107 of CERCLA, 42 U.S.C. §.9607, for recovery of any response costs

incurred by the United States related: to this Order or the Project Area and not reimbursed by

Respondent. .
X1II. OTHER CLAIMS = -
49. By issuance of this Order, the United States and EPA assume no liability for injuries
or damages to persons or property resulting from any acts or omissions of Respondent. The United
States or EPA shall ﬁot be deemed a party to any contract entered inté by the Respondent or its

directors, officers, employees, agents, successors, representatives, assigns, contractors, or consultants

1l in carrying out actions pursuant to this Order.

50..  Except as expressly provided in Séction XIV (Covenant Not To Sue), nothing in this
Order constitutes a satisfaction or release from any clzﬁm or cause of action against the Respondent
or aIiy person not a party to this Order, for any ﬁabﬂity such pérson may have under CERCLA, other |
statiltes; or the common law, including, but not limited to, any claimS of the United States for cogts,

daniages, and interest under Sections 106(a) and 107(a) of CERCLA, 42 U.S.C. §§ 9606(a) and

51.  This Order does not constitute a preauthorization of funds under Section 111(a)(2) of
CERCLA, 42 U.S.C. § 961 1(a)(2). The Reépbndeﬁt waives any claim to payment under Secﬁons
106(b), 111, and 112 of CERCLA, 42 U.é.C. §8§ 9606(b), 9611, and 9612, against the United States
or the Hazardous Sﬁbstance Superfund arising out of any action performed under this Order. '
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52.  No action or decision by EPA pursuant to this Order shall give rise to any right to
3ud1c131 review except as set forth in Section 113(h) of CFRCLA 42US.C. § 9613(h)
XIV. COVENANT NOT TO SUE

53.  Except as otherwise specnﬁcally prowded in this Order, upon issuance of EPA’s
Notice of Completion pursuant to Section XVIII of this Order, EPA covenanes not to sue Respondent
for judicial imposition of damages or civil penalties or to take administrative action against
Respondent for any failure to satisfy the reqeirements of this Order except as otherwise reserved
herein. | ‘ » |

54. ~ Except as otherwise spec:ﬁca}ly provided in this Order,.m cons1derat10n and upon
Respondent’s payment of the Construction Oversight Costs spemﬁed in Paragraph 22 of this Order,
EPA covenants not to sue or to take administrative action agamst Respondent under Section 107(a)
of CERCLA, 42 U.S.C.§ 9607(a), for recovery of such Construction Oversight Costs.

55. These covenants not to sue are conditioned upoﬁ the complete and satisfactory
performance by Respondent of its obligations under this Order; These covenants 1ot to sue extend
only to the Respondent and do not extend to any other person.

XV. CONTRIBUTION PROTECTION

56. Wlth regard to claims for contribution agamst Respondent for Matters Addressed in
this Order, the Parties hereto agree that the Respondent is entitled to protection from contribution
actions or claims to the extent provided by Section 1 13(5(2) and 122(11)(4) of CERCLA, 42 U.S.C.
§8 9613(f)(2) and 9622(h)(4). Nothing in this Order precludes the United States or the Respondent
from asserting any claﬁns, causes of action or demands against any persons not parties to this Order

for indemmification, contribution, or cost recovery.
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XVIL. INDEMNIFICATION

57. EPAdoes net assume any liability by entering into this agreement or by virtue of any
designation of Respondent as EPA’s authorized representative under Section 104(e) of CERCLA.
Respondent shall indemnjfy, save and hold harmless EPA and its officials, agents, employees,
contra'c'tors; subcontractors, or.‘representatives for or from any and all claims or causes of action to
the extent such claims ‘arise from, or on account of, negligent or other v;frongful acts or omissions of
Respondent, its officers, directors’ employees agents, contractors, subcontractors, and any persons
acting on its behalf or under its control, in carrying out act1v1t1es pursuam to this Order, mcludmg,
but not limited to, any claJms arising from any designation of Respondent as EPA’s authorized
representative under Section 104(e) of CERCLA. Further, Respondent agrees to pay the United
States costs, including, but not limited to, attorneys’ fees and other expenses of litigation and

settlement to the extent such costs arise from, or on account, of claims made against EPA based on

Il negligent or other wrongful acts or omissions of Respondent, its officers, directors, employees,'

agents, contractors, subcontractors, and any persons acting on its behalf or imder its control, in
carrying out activities pursuant to this Order. No party to this Order shall be held out as a party to
any contract entered into by or on' behalf of any other party to this Order in carrying out activities

‘pursuant to this Order. No pérty or any of its contractors shall be considered an agent of any other

party to this Order. The United States ehaﬂ give Respohdent notice of any claim for which the
United States plans to seek mdemniﬁcation pursuant to this Paragraph, and shall consult with
Respondent prior to settling such claim. |

. 58.  Respondent waives all clairns against EPA for damages or reimbursement or for
set-off of any payments made or to be made to EPA, arising from or on account of any contract,
agreement, -or arrangement between Respondent and any person for performance of Work on or

relating to the Project Area, mcludmg, but not htmted to, cla:ms on account of constmction delays.
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~ XVII. MODIFICATION

59.  Modifications to any work plan or schedule, to the extent consistent with the “Scope
of the Response Action” as defined in the Consent Decree, may be made, in writigg, by the OSC or
at the OSC’s oral direction. If the OSC makés an oral modification, it wﬂl be mémoﬁaﬁzéd m
writing within seven days; provided, héwever, that the effective date of the modification shall be the
date of tiie OSC’s oral direction. Any Gther’requirements of the Order may be modiﬁed,' in writing, .
by mutual égreenlent of the parties.

.60.  IfRespondent seeks permission to deviate from the Statement of Work or any
approved Work Plan or schedule, Respondent’s Project Coordinator shall submit a written request to '
EPA for approval oﬁt}ining the proposed Work Pian modification aﬁd its basis. .

6. No mfcmal advice, guidance, suggestion, or comment by EPA or the Governments’
Project Coordinator regarding reports, piaa;s, specifications, schedules, or any other writing
submitted by the Respondent shall rélieve the Respondent of its obligations to obtain such formal ( (
approval as may be required by this Order, and to comply with all requirements of this Order unless
it is formally modified. ‘

'~ XVIIL NOTICE OF COMPLETION

62. When EPA detefmines, after EPA’s review of the Final Report, that all removal
act?ons have been fully performed in accordance with this Order, EPA will prpvide; a Notice of .
Completion to the Respondent. IfEPA determizies that any removal actions have not been |
completed in accordance with this Order, EPA will noﬁfy the Respondent, provide a list of the
deﬁcienciés, énd require that Resﬁondent modify a work plan, if appropriate, in order to correct such
deﬁciéncies. The Respéndent shall implement the modified and approved work plan and shall
submit a modified Final Report in accordance with the EPA notice. Failure by Respondent to
implement an approved modified work pian shall be a violation of this Order. |
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XIX. PUBLIC COMMENT
63.  Final acceptance by EPA of Paragraph 22 (Payment of Com&ﬁcﬁon Oversight Costs)
of this Order shall be subject to .Section 122(3) of CERCLA, 42l U.S.C. § 9622(i), which requires EPA
to publish notice of the proposed settlement in the Federal Register, to provide persons who are not
parties to the proposed settlemeni an oppoftunity to comment, solely, on the éqst :ecovéry

component of the settlement, and to consider comments filed in determining whether to consent to

| the proposed settlement. After consideration of any comments submitted during the 30 day pi1blic

comment period held pursuént io Section 1 22(i) of CERCLA, EPA may withhold consent to all or

| part of Paragfaph 22 of this 'Order if commenits received disclose facts or considerations which

indicate that Paragraph 22 of this Order is inapprdpriate, improper, or inadei;‘uate. Otherwise,

Paragraph 22 shall become effective when EPA issues notice to Respondent that EPA is not

withdrawing from this Section of the Order.

XX. SEVERABILITY
64.  If a court issues an order that inva_iidates anjr provisiqn of this Order or finds that
Respondent has sufficient cause not to comply with one or more provisions of this Order, Respondent

shall remain bound to comply with all provisions of this Order not invalidated or determined to be

i subject to a sufficient cause defense by the court’s order.

o XX1. TERMINATION >
65.  Upon judicial entry of the Consent Decree, the requirements of this Order shall be

| superseded and this Order shall terminate and be of no further force or effect. In any event, this
| Order shall terminate and be of no further force or effect three months from the date of signature by

| the EPA Region 10 official designated below, unless UPRR aﬁd EPA agree otherwise.

i ADMINISTRATIVE ORDER ON CONSENT
i UPRR WALLACE-MULLAN BRANCH - 37




__APR 28 2000 14:49 FR UPRR-LAW 482 271 5618 TO 912065530163 P.82/02

W60 ot B W N e

R

27
28

)

. | XXJI, EFFECTIVEPATE =~
66.  Except as provided in Section XIX (Public Corament), this Order shall be effective
immediately upon the signamre by the EPA Repion 10 official designated below,

The undersigned representative of Res;iond&m certifies that it is fully authorized to enter into the
terms nd conditions of this Order and 1o bind the party it represents to this document. ‘

Agreedﬂﬁs_z_gdayt;f 14 r‘[ 2000 ‘

Tite _Assistant Vice President - Law

It is so ORDERED and Agreed this 2% dayof Apail 2000,

By: Mﬁmmw Date: 4{/2@’/@
Ann Willizzuson ‘ ! ‘
Unit Manager, Environmental Cleanup Office
U.S. Environmental Protection Agency, Region 10
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